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Offices:  Walnut Creek / San Francisco / Newport Beach 

October 6, 2026 

VIA E-MAIL AND HAND DELIVERY 
 
Sausalito City Council 
420 Litho Street 
Sausalito, CA 94965 

 

Re: 605-613 Bridgeway Housing Development Project Application (Willy’s LLC) 
Letter in Support of Appeal of Planning Commission’s Determinations 
Regarding Consistency and CEQA Compliance  

Dear Honorable Mayor and Members of the City Council: 

This firm represents Willy’s LLC (the “Applicant”) in connection with the proposed 
housing development project at 605–613 Bridgeway, Sausalito (the “Project”). We 
write in support of the Applicant’s appeal of the Planning Commission’s 
determinations on April 2, 2025, and respectfully urge the City Council to uphold the 
appeal and direct staff to process – and ultimately approve – the Project in 
accordance with State housing laws. The City’s actions to date, up to and including 
its recent refusal to grant our reasonable request for a continuance of the October 6 
hearing in advance of the hearing, constitute an unlawful course of conduct calculated 
to harass and needlessly increase the costs of the Project in violation of the Housing 
Accountability Act, Gov. Code § 65589.5(h)(6)(E) (“HAA”), Density Bonus Law 
(“SDBL”), Housing Element law, and other state laws.   

We’d like to emphasize that this letter was drafted in extreme haste due to the City’s 
unreasonable refusal to grant a continuance prior to the hearing itself (discussed 
further below), as well as the City’s dubious decision to publish staff’s response to the 
challenged conduct notice under paragraph (h)(6)(E) just three days prior to the 
hearing, when the city has been in possession of the challenged conduct notice for 
almost two years. Accordingly, this letter is submitted without waiving our right to raise 
any additional arguments to support the appeal in the event litigation or other further 
proceedings are required to ensure the Project is properly processed in accordance 
with applicable laws.   

In summary, the City made a commitment in 2023 to designate the Project site for 49 
units with the use of a density bonus in its applicable state-mandated housing 
element, and further committed to rezone the site for that density as of right. The 
Applicant relied on that commitment to design the 47-unit project under consideration. 
Then, in processing the Project – which is one of the very first projects being 
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processed under its Sixth Cycle Housing Element – the City backed away completely 
from its commitments. The City refused to adopt the required rezoning and instead 
adopted an amended Housing Element that reclassified the Project site as “Inventory” 
rather than an “Opportunity Site” and purported to reduce the allowable density. The 
City now says that it can effectively deny the Project because – due to its own failure 
to timely adopt the required rezoning as mandated by law – the Project exceeds the 
permitted density for the site. The City also says, despite its previous commitments, 
that the Project cannot utilize the SDBL at all to increase the Project’s density, and 
that the Project is subject to CEQA. The City has done all this despite a warning from 
the State Department of Housing and Community Development that its conduct risked 
making the Project infeasible, contrary to the law. 

State housing law, however, requires the City to meet its commitments. The HAA 
provides that the City must approve a project like this one on a housing element site 
because the housing development “is consistent with the density specified in the 
housing element.”1 State housing law further provides that if the City fails to rezone 
housing element sites by the state-mandated deadline, the City must approve projects 
on housing element sites without any discretionary permits if the project complies with 
the applicable objective standards in a housing element program action.2 The City 
committed in Program Action 4 of the Housing Element to rezone the Project site to 
permit 49 units by right with a density bonus. The City’s deadline to complete the 
required rezoning lapsed long ago, on January 30, 2026. Therefore, the City is 
required to approve the Project by right at the density of 49 homes. 

Should the City continue with this unlawful course of conduct and find the Project 
inconsistent with City standards, or require the Project to undergo a full Environmental 
Impact Report (“EIR”), it will be in violation of subdivision (h)(6)(E) of the HAA, as well 
as the SDBL, housing element law, and other state laws. The consequences will be 
severe. We intend to bring an appropriate action in Court to reverse the City’s actions, 
and the City will be liable for paying all the Applicant’s attorney fees and potentially 
significant penalties as well. Under the HAA, the City faces the prospect of minimum 
fines of $10,000 per housing unit – up to nearly $500,000 in this case, in addition to 
all attorney fees. If a court finds that the City acted in bad faith, the fine is multiplied 
by a factor of five – over $2 million in this case – and the Court can order the Project 
approved.3 We will also seek to expedite litigation under newly enacted state law to 
prevent the City from continuing to delay processing of this Project. Furthermore, it is 
likely that other housing organizations will bring suit to challenge the City’s action. 
They would all be entitled to recover their attorney fees as well. Finally, a wrongful 
action in this case will reverberate down the line because if a court finds that the City 
violated a housing law more than once in a planning cycle, it must increase the fines 
to $50,000 per unit.4 

 
1 Gov. Code, § 65589.5(d)(5)(A). 
2 Gov. Code, § 65583(g). 
3 Gov. Code, §§ 65589.5(k)(1)(A)(i)–(ii), (k)(1)(B), (l). 
4 Gov. Code, § 65914.2(b)(2)(A)(ii). 
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The Applicant has demonstrated remarkable patience and commitment, producing 
nearly a dozen redesign renderings in an effort to work collaboratively with the City. 
The Applicant remains committed to that collaborative approach.  

Below please find a more detailed discussion of the arguments in support of our 
appeal. 

A. Request for a Continuance 

As you are aware, we recently requested a continuance of the October 6 hearing date 
given that (1) the hearing date was hastily scheduled despite the lack of any apparent 
urgency, (2) the Applicant required additional time to prepare, and (3) our lead 
counsel, who was recently retained, is on a long-scheduled vacation out of the 
country. Regrettably, we were informed that the Council would make a decision 
regarding our prior request for a continuance of the October 6 hearing date at the 
October 6 hearing itself. This is highly discourteous conduct by the Council regarding 
a routine request, as it requires us to fully prepare for the October 6 hearing while 
awaiting the Council’s decision. We note that this appeal has been in abeyance for 
over a year and a half while the parties were in mediation, so there was no need to 
rush this matter to a council hearing.  

The staff report recommends that the continuance be denied because the process 
has already been delayed numerous times due to the Applicant obtaining new 
counsel. This is laughable. First, the staff report does not detail a single instance of 
the Applicant requesting a continuance or other delay. Second, the Applicant’s prior 
counsel was forced to withdraw due to a conflict, so this can hardly be held against 
the Applicant. Third, the City has needlessly delayed processing the Project 
numerous times, such as when it improperly drew out the completeness process for 
a year, but now hastily scheduled this hearing with just two weeks’ notice to prevent 
Applicant from being adequately prepared for the hearing. The Applicant requested 
only a short continuance so her newly retained counsel could adequately prepare and 
be present.   

While we sincerely hope that the Council will approve our prior request for a 
continuance from the October 6 hearing date, we are nevertheless submitting this 
letter in the event the Council declines to grant the continuance. Due to the 
circumstances under which the Council has forced the Applicant to prepare for this 
hearing, it is possible that the Applicant will not be able to advance all of its arguments 
in support of the appeal in this letter and during the October 6 hearing. For that 
reason, in the event this matter goes to litigation, we reserve the right to make any 
additional arguments that we did not have sufficient time to make in preparation for 
the October 6 hearing. In addition, we will consider the Council’s delayed 
consideration of this request as well as any failure to grant the continuance as 
additional evidence of the Council’s bad faith in processing this Project, a matter 
addressed further below. 
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B. Background 

The City of Sausalito adopted its Sixth Cycle Housing Element on January 30, 2023, 
which HCD certified as substantially compliant. The Housing Element committed, in 
Program Action 4, to rezone numerous sites in order to meet its assigned Regional 
Housing Needs Assessment (“RHNA”) (Program Action 4, HP-10). The specific 
rezonings to which the City committed were contained in Appendix D1. Appendix D1 
designates the Project site – 605–613 Bridgeway – as a site suitable and available 
for very low-, low-, and moderate-income housing.5 The site was assigned a 
maximum achievable density of 49 units with a density bonus.6   

 

 

In addition, Program Action 4 committed to rezoning sites in Appendix D-1, including 
the Project site, “by-right” for projects containing 20% or more affordable units.7  

 

“By right” means that the local government’s review may not require a conditional use 
permit, planned unit development permit, or other discretionary local government 
review or approval that would constitute a “project” under CEQA.8 The City ultimately 
failed to rezone the site by the statutory deadline of January 30, 2026. 

The Applicant submitted a Preliminary Application under SB 330 on August 15, 2023. 
Although the unit count of the Project has changed slightly as the Applicant has 
attempted to address numerous comments from City staff, the Project is a proposed 
mixed-use development consisting of approximately 47 residential units, 20% of 
which are affordable to lower-income households, along with ground-floor commercial 

 
5 Housing Element, Appendix D1, Site 201. 
6 Ibid. 
7 Housing Element, Program Action 4, pg. HP-13. 
8 Gov. Code, § 65583.2(i). 
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space. The City’s findings in response to the challenged conduct notice concede that 
the Preliminary Application included all the information required by section 65941.1.9  
Therefore, the Preliminary Application had the effect of freezing local regulations and 
fees in place for purposes of processing the Project as of the date of that submission, 
including all commitments in the 2023 Housing Element.10  Alternatively, if for any 
reason the Preliminary Application did not vest the applicant’s rights to proceed under 
the 2023 Housing Element, those rights were vested by the city’s subsequent 
determination that the formal application was complete.11  Gov. Code § 65589.5(h)(5).  
The 2023 Housing Element was still in force when the formal application was deemed 
complete. 

On September 14, 2023, the City Attorney confirmed in writing that “the base density 
applicable to the subject site is 49 units per acre under the Sausalito Housing 
Element” and agreed that “the proposal to dedicate 5 residential units to very low 
income allows for a 50% density bonus under the State density bonus law.”12  

On November 21, 2023, the City further confirmed that density could be stacked under 
SB 713 to achieve 45 units.13  

On January 31, 2024, the Applicant submitted a formal application for the Project 
consistent with the City’s written density determinations and within 180 days of the 
Preliminary Application as required under SB 330.14 

After that milestone, Applicant began to face numerous delays and obstacles. City 
staff determined that the base density was 29 units per acre – not 49 units – and 
claimed that the Housing Element density did not establish the base density for 
purposes of a density bonus under the SDBL, necessitating a general plan and zoning 
amendment. 

The Applicant went through numerous rounds of completeness review, during which 
the City consistently shifted its criteria and added new requirements not contained on 
the city’s checklist, in violation of the Permit Streamlining Act. The City also improperly 
requested compliance with subjective criteria. The City’s actions led to a year of 
delays. 

The Applicant prepared multiple resubmittals in response to staff’s comments, leading 
to a formal determination that the application was complete on October 17, 2024. 
Applicant received a letter from the City dated November 14, 2024 purporting to 
specify all of the Project’s inconsistencies with City’s standards, consistent with 
Government Code Section 65589.5(j)(2). 

 
9 Pg. 1 
10 Gov. Code, § 65589.5(o). 
11 Gov. Code § 65589.5(h)(5). 
12 City Attorney Density Letter, Sept. 14, 2023. 
13 City email confirming SB 713 stacking, Nov. 21, 2023. 
14 See Application, Jan. 31, 2024. 
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Given the many issues with the City’s positions, Applicant filed an appeal of staff’s 
determinations on December 27, 2024. The Applicant also filed a notice of challenged 
conduct under Gov. Code § 65589.5(h)(6)(E) on January 29, 2025. 

The Planning Commission denied the appeal in part on April 2, 2025. 

On May 27, 2025, the City amended its Housing Element to redesignate the Project 
site and allow for a realistic capacity of only 11 units.15  

Mediation failed to resolve the dispute, at which point the City rushed to schedule a 
Special Meeting of the City Council to hear the appeal, giving Applicant little time to 
secure new counsel in light of prior counsel’s conflict of interest and appropriately 
prepare for the hearing.  

C. The City Must Permit the Project at the Proposed Density of 49 Units 
Because that is the Density the City Codified in its Housing Element 

At their core, the housing element laws are quite simple. In the City’s Housing 
Element, the City is required to make certain commitments to permit housing sufficient 
to accommodate its RHNA, and then it must actually honor the commitments it makes.  
The Housing Element is like a contract with the state. In this case, the City’s applicable 
2023 Housing Element commits the City to permitting 49 homes on the Project site. 
The Applicant reasonably relied on that commitment in proposing the Project with 47 
units. The City now refuses to honor the commitment it made – ominously, one of the 
very first commitments it is actually being asked to honor under the Sixth Cycle 
Housing Element. 

Fortunately, state housing law does not permit the City to simply walk away from its 
commitments. The Project qualifies for the enhanced protections of subdivision (d) of 
the HAA, commonly known as the “Mini Builder’s Remedy.” This provision strictly 
limits the grounds on which the City may deny or condition a housing development 
project for very low-, low-, or moderate-income households.16 In general, the City 
cannot deny or impermissibly condition a project that is designated for affordable 
housing in the Housing Element and consistent with that density, even if it is 
inconsistent with both the zoning and the general plan land use designation.17 The 
purpose is to ensure that developers can rely on the density in a housing element 
when a jurisdiction has not yet updated its zoning or general plan to be consistent. In 
this way, the HAA requires local governments “to proceed by way of clear rules 
adopted in advance, rather than by ad hoc decisions to accept or reject proposed 
housing.” California Renters v. City of San Mateo (2021) 68 Cal.App.5th 820, 851. 

Here, as mentioned above, the Project’s density is fully consistent with the density 
the City itself chose for the Project site in the applicable Housing element. The Project 

 
15 See May 27, 2025 Housing Element Amendment. 
16 Gov. Code, § 65589.5(d). 
17 Gov. Code, § 65589.5(d)(5)(A). 
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therefore cannot be denied on the basis of general plan or zoning inconsistency, and 
cannot be considered inconsistent with any applicable density standard. 

While the City has claimed a different density standard applies, the 49 unit standard 
was codified in the City’s 2023 Housing Element, which was certified by HCD and 
effective at the time the Project’s SB 330 application was submitted and deemed 
complete.18 The City is therefore mistaken when it says the following in its findings on 
the challenged conduct notice: “The Project, however, proposes twice the density 
specified in the City’s Housing Element (98 units per acre, rather than 49 units per 
acre specified in the Housing Element) and therefore, is not consistent with the 
“density specified in the most recently updated and adopted housing element.”19 As 
plainly illustrated in Appendix D-1 and the screenshot of the Housing Element shown 
above, the 2023 Housing Element designates the site for 49 units, so the project is 
consistent with the density in the applicable Housing Element. 

City staff claims that it need not honor the 49 unit commitment because it was based 
on a mistake about how to apply the SDBL. But the City’s post-hoc interpretation of 
the SDBL cannot change the density the City codified and committed to in the Housing 
Element, only a legislative act can change it, which the City is well aware of since it 
subsequently amended the Housing Element to reduce the density to thwart the 
Project. (In this case, of course, the amended Housing Element is inapplicable to the 
Project because the Project is vested under the 2023 Housing Element as noted 
above.) The “Mini Builder’s Remedy” law is explicit and absolute – the City must 
permit the density identified for the site in the Housing Element. There is no carveout 
because the City thinks it made a mistake in interpreting the SDBL.  Moreover, HCD 
certified the 2023 Housing Element with the 49 unit density proposed for the Project 
site, precluding the City from asserting that such density was a “mistake.”   

D. The City’s Failure to Rezone by The State-Mandated Deadline Does Not 
Relieve It of Its Duty to Approve the Project 

The City has an independent duty to permit the Project at the proposed density 
because it failed to rezone the Project site by the statutorily required deadline.  
Government Code section 65583(g) mandates that a jurisdiction that has failed to 
implement required rezonings must approve projects on housing element sites with 
no discretionary approvals using the standards in the housing element program 
actions.20 Here, Program Action 4 commits the City to allowing 49 units on this site 
with a density bonus.  

The City’s interpretation of the law is that because it failed to do the required rezoning, 
it now does not have to grant a density bonus. In the response to the challenged 

 
18 At the time of the preliminary application, the HAA required that 20% of the basis units be affordable. 

The HAA as amended now requires one of the following: (1) 4 units affordable to extremely low 
income households (7%), (2) 5 units affordable to very low income households (10%), or (3) 7 units 
affordable to lower income households (13%). 

19 Pg. 7. 
20 Gov. Code, § 65583(g). 
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conduct notice, the City admits: “the site has not been rezoned to a density of 49 units 
per acre, nor has the City’s Land Use Element been modified to allow this density.”21 
In essence, the City perversely argues that it should be rewarded for failing to 
undertake the rezoning that it committed to doing in the Housing Element.  That is not 
the law.  (Civ. Code, § 3517.) 

In addition, as the City is aware, under the HAA, a project must be considered 
compliant with all objective standards if there is substantial evidence to permit any 
reasonable person to consider it compliant.22 Considering that the 2023 Housing 
Element itself says that the Project can achieve a density of 49 units, and staff 
repeatedly confirmed that interpretation prior to changing its mind, surely a 
reasonable person could reach the conclusion that 49 units are permitted on this site 
under the Housing Element.  The contrary conclusion – that the 2023 Housing 
Element and staff were unreasonable in their recognition of the 49 unit density – is 
patently absurd and no court in the State of California would accept such a patently 
pretextual position. 

E. The Project Qualifies for a Density Bonus Based on the Applicable 2023 
Housing Element Density 

We established above that the applicable density is set forth in the 2023 Housing 
Element. The City’s entire argument about the base density under the SDBL is 
therefore irrelevant because the City must approve the Project at the density it 
committed to in that Housing Element. Assuming for the sake of argument only that 
the base density under the SDBL is relevant here, the City is also wrong in its 
interpretation of what constitutes the base density. 

The definition of “base density” under the SDBL reflects “the greatest number of units 
allowed under the zoning ordinance, specific plan, or land use element of the general 
plan.”23 The City’s strict interpretation of the language led to a determination that the 
base density is 29 units per acre based on the zoning ordinance and Land Use 
Element. The City also claimed that a density bonus cannot be applied on top of the 
Housing Element density if that is what applies. This interpretation ignores the plain 
language and should have focused on the words “greatest number of units allowed” 
which is that under the applicable Housing Element. It makes no sense to both say 
that the Project can utilize the 2023 Housing Element density of 49 units with a density 
bonus while also saying that the base density is calculated differently and is based 
on the 29 dwelling unit per acre standard in the zoning ordinance and Land Use 
Element. Both cannot be true at once. 

In any event, SB 786 independently resolves the general plan and zoning 
inconsistencies in favor of the 2023 Housing Element density and establishes that the 
SDBL density bonus must be calculated on top of that density. SB 786, codified at 
Government Code section 65585.02, provides that when a “quantified development 

 
21 Pg. 5. 
22 Gov. Code, § 65589.5(f)(4).   
23 Gov. Code, § 65915(o)(6). 
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standard” such as density in one general plan element is inconsistent with a quantified 
development standard in another, the provisions of the more recently adopted general 
plan element supersede the inconsistent provisions of the previously adopted 
element.24 Any attempt to argue that this means that the 2025 Housing Element 
supersedes the 2023 Housing Element completely disregards our client’s vested 
rights to proceed under the Housing Element in place at the time its application was 
deemed complete – that is, the 2023 Housing Element. 

In this case, the City’s failure to implement Program Action 4 in the 2023 Housing 
Element created a horizontal and vertical inconsistency in its planning documents. 
Both the Land Use Element and the zoning ordinance limit the site density to 29 units 
per acre, but the 2023 Housing Element permits 49 units with a density bonus. 
Because the 2023 Housing Element is more recent than the Land Use Element, the 
49-unit density supersedes the Land Use Element density. No general plan 
amendment or rezoning is needed. 

We note that City staff claimed in the staff report that AB 1893 (addressed below) is 
inapplicable, in part, because “[t]here is no comparable provision stating that the ‘base 
density’ means Housing Element density when the zoning and Land Use Element 
have not yet been amended.” SB 786 does precisely that. This is another means to 
prevent the City from benefitting by knowingly failing to perform its legal obligation to 
update its zoning ordinance and Land Use Element to conform with the Housing 
Element. 

The practical effect of SB 786 extends to the SDBL by confirming that a density bonus 
is permitted on top of the Housing Element density. Since the 2023 Housing Element 
density supersedes the inconsistent Land Use Element density, the controlling 
density standard is the one in the 2023 Housing Element. In other words, it does not 
matter that the Housing Element is not expressly named in the statutory definition of 
base density in the SDBL, since the Housing Element provides the greatest density 
allowed by any element of the General Plan. This result is compelled by the SDBL’s 
mandate that “This chapter shall be interpreted liberally in favor of producing the 
maximum number of total housing units.”25 The City’s argument to the contrary is thus 
in derogation of California law. 

Further, case law confirms that the City’s interpretation is inconsistent with the SDBL. 
In W. Adams Heritage Ass’n v. City of Los Angeles (2024) 326 Cal.Rptr.3d 844, the 
Court confirmed that the intent of the SDBL is to “set density based on the ‘greatest’ 
density permitted among competing land use documents” and that any doubt about 
the applicable density should be interpreted in favor of producing the maximum 
number of total units. Again, since the 2023 Housing Element density is greater than 
that established in the Land Use Element or zoning ordinance, the SDBL requires the 
base density be based on the 2023 Housing Element for purposes of the Project. The 
City’s attempt to confine West Adams to its facts is inapposite; the case clearly stands 

 
24 Gov. Code, § §  65585.02 (a) and (b). 
25 Gov. Code, § 65915(r). 
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for the proposition that the Applicant can rely on the greatest density permitted among 
competing land use documents, a proposition now codified in SB 786. 

F. AB 1893 Bars the City from Imposing Its General Plan and Zoning 
Standards  

Assembly Bill 1893 amended the HAA to provide that a housing development project 
proposed on a housing element site, that is consistent with the housing element 
density but inconsistent with the zoning ordinance and general plan land use 
designation, is entitled to additional protections.26 The Project qualifies since it is 
(1) identified in the applicable Housing Element as suitable for affordable housing, 
(2) consistent with the density in the Housing Element, and (3) inconsistent with the 
current zoning ordinance and general plan land use designation because the City 
failed to rezone. 

As a result, the City is prohibited from imposing subjective standards and “may only 
require the project to comply” with objective standards from a zone or general plan 
designation that would allow the Project’s density.27 The City has no such zone or 
general plan designation, so the Applicant may identify any apply objective standards 
from a different general plan designation or zoning classification.28 The Applicant 
identified such standards on March 18, 2025; therefore, the City is obligated to 
process the Project according to those standards.29  

The City is also prohibited from applying “any individual or combination of” objective 
standards that would “[r]ender the project infeasible” or “preclude a project . . . as 
modified by any density bonus, incentive, or concession, or waiver or reduction of 
development standards” from being constructed.30 A density bonus is expressly 
allowed. 

Further, the City is prohibited from requiring a general plan amendment, rezoning, or 
other legislative approval.31  

In sum, the City is required to approve the Project and, in doing so, cannot impose 
any subjective standards, including compliance with the City’s historic preservation 
standards in Chapter 10.46 of the Sausalito Municipal Code.  

Though the City contends that changes to the HAA effective in January 2025 are not 
applicable because the challenged conduct notice was sent prior to the new law taking 
effect, this is untrue. A challenged course of conduct, by its nature, has no definite 
end date. In this case, the City has continued, up to this very date, to engage in the 

 
26 Gov. Code, § 65589.5(f)(8). 
27 Gov. Code, § 65589.5(f)(6)(A) (emphasis added). 
28 Ibid. 
29 Exhibit K (Applicant’s identified objective standards, submitted Mar. 18, 2025). 
30 Gov. Code, § 65589.5(f)(6)(B). 
31 Gov. Code, § 65589.5(f)(6)(D). 
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challenged course of conduct. Indeed, the very fact that the city waited nearly two 
years – until 3 days prior to the hearing – to respond to the challenged conduct notice 
is itself further evidence of the vexatious course of conduct the City is engaged in.  
The City’s rush to hearing, ignoring Applicant’s reasonable need to get new counsel 
up to speed and to respond to staff’s arguments, further manifests an intent to 
perpetuate this illegal and discriminatory course of conduct. 

What’s more, even if AB 1893 does not apply, the previously existing HAA entirely 
prohibits cities from disapproving any project on a Housing Element site, regardless 
of whether the project is inconsistent with a City’s objective standards.32 

G. The HAA and SDBL Prohibit the City From Imposing Subjective 
Standards 

Separate from the protections afforded under AB 1893 or the Mini Builder’s Remedy, 
subdivision (j) of the HAA prohibits the City from denying or imposing impermissible 
conditions on a project that complies with applicable objective standards unless the 
project will result in a “specific, adverse impact upon the public health or safety” that 
cannot be mitigated.33 

A standard is only “objective” if it involves “no personal or subjective judgment by a 
public official” and is “uniformly verifiable by reference to an external and uniform 
benchmark or criterion available and knowable by both the development applicant or 
proponent and the public official.”34 Here, many of the standards identified by the City 
in the inconsistency letter are highly subjective. For example, HCD noted in its 
technical advisory to the City that the height standards are not objective.35 The City’s 
setback standards can be decreased at the discretion of the Planning Commission.36 
And all development standards applicable in the R-3 zone are subjective since they 
are expressly subject to the Planning Commission’s discretion.37 

Because the R-3 development standards are all subject to modification by the 
Planning Commission, they are not “uniformly verifiable” or “knowable by both the 
development applicant or proponent and the public official.”38 Subdivision (j) of the 
HAA combined with the SDBL therefore prohibit the City from applying “objective” 
standards to deny or condition the Project. 

 
32 Fmr. Gov. Code § 65589.5(d)(5). 
33 Gov. Code, § 65589.5(j)(1). 
34 Gov. Code, § 65589.5(h)(9). 
35 See HCD Technical Advisory to City of Sausalito. 
36 SMC § 10.40.070(c)(2). 
37 Table 10.22-2, Footnote 1. 
38 California Renters Legal Advocacy & Education Fund v. City of San Mateo (2021) 68 Cal.App.5th 

820, 840–42 (design guidelines subject to discretionary interpretation were not “objective” for 
purposes of the HAA because they “require personal interpretation or subjective judgment that may 
vary from one situation to the next”). 
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In addition, the Project must be considered consistent with all objective standards 
under subdivision (j) because subdivision (j)(4) of the HAA provides that a project may 
not be considered inconsistent with a site’s zoning where the project is consistent with 
the applicable objective standards in the General Plan but the zoning is inconsistent 
with the General Plan.39 In this case, the permitted density under the zoning for the 
site is inconsistent with the 2023 Housing Element’s density of 49 units (due to the 
City’s failure to rezone by the statutorily mandated deadline). Furthermore, the 
standards in the Land Use Element of the General Plan are inapplicable because they 
are also inconsistent with the Housing Element and, per SB 786 described above, the 
standards in the more-recently enacted 2023 Housing Element trump the older Land 
Use Element. Therefore, the City must process this project under subdivision (j) of 
the HAA. 

H. Ordinance 1022 Is Not Applicable 

Until the Project came along, the City had consistently interpreted Ordinance 1022 as 
not applying to the CC district in which the Project is located. Resolution No. 3407, 
which implemented the ballot measure, states that it does not apply to the CC district. 
A contemporaneous memorandum written in 1985 clarified that the Initiative Petition, 
Notice of Intent to Circulate Petition, and Arguments in Favor of the Ballot Measure 
all indicated that it did not apply to the CC district. Subsequent actions and 
interpretations reflect that original intent. The City agreed that Ordinance 1022 did not 
apply to the Valhalla Residential Condominiums project in 2014. (Exhibit A.)  
Materials in connection with the previous General Plan Update confirm that Ordinance 
1022 does not apply to the CC district. (Exhibit B.) And staff initially informed HCD 
that Ordinance 1022 did not apply here. 

Even with all of that, the City has curiously changed its position 40 years later with 
minimal explanation in the midst of processing the Project. In any event, for a variety 
of reasons, Ordinance 10222 cannot be applied to this project. First, the uncertainty 
over whether Ordinance 1022 applies to the CC district means it’s subjective and 
therefore not applicable. Second, under the reasonable person standard, the previous 
interpretations confirm that it is entirely reasonable to conclude that Ordinance 1022 
does not apply to the CC district. Finally, if necessary, the Applicant can seek relief 
from the standard utilizing waivers under the SDBL. The point remains, however, that 
this is further evidence of how the City treated the Project differently in ways that 
made it exceedingly difficult to move forward. As set forth below, the City’s shifting 
interpretation of Ordinance 1022 to thwart this project is evidence of its bad faith and 
improper purpose to effectively disapprove the project. 

I. The City Cannot Place Undue Comparability Requirements on the 
Affordable Units  

The SDBL does not impose any size or locational requirements on the affordable units 
and would preempt any conflicting provisions in local ordinances. HCD confirmed this 

 
39 Gov. Code, § 65589.5(j)(4).   
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understanding in cases involving other jurisdictions that attempted to impose 
comparability requirements. Accordingly, the comparability and locational 
requirements set forth in the City’s density bonus regulations (Section 10.40.130) are 
preempted and not applicable. We note that the City’s inclusionary requirements in 
Section 10.40.140 only require that the units be reasonably dispersed throughout the 
development, which is subjective.  

The City grasps for authorities to support its argument by citing to Housing Element 
strategies, such as those requiring it to affirmatively further fair housing, which is 
hypocritical when the City failed to follow its own program to rezone sites to implement 
Program 4. The City also stretched for support in Health and Safety Code Section 
17929(a)(2), which as the City acknowledges, provides that “A mixed-income 
multifamily structure shall not isolate the affordable housing units within that structure 
to a specific floor or an area on a specific floor.” Here, the units are not isolated on a 
specific floor – they are reasonably dispersed on multiple floors. The practical effect 
of the City’s position is that it imposes a subjective requirement to redesign the Project 
and would physically preclude construction as proposed which violates the SDBL. 

J. The Project Is Now a Builder’s Remedy Project Due to the City’s Failure 
to Complete the Required Rezoning 

The City’s failure to rezone the Project by the January 30, 2026 deadline means the 
city’s Housing Element is now out of compliance with state housing law and the 
Project is entitled to be processed as a Builder’s Remedy project under Gov. Code 
§65589.5(d)(6) and former Gov. Code § 65589.5(d)(5). The City was warned several 
times by HCD that failing to rezone by this deadline could lead to decertification of the 
Housing Element (Exhibit C); and regardless of HCD, the failure to rezone 
automatically renders the Housing Element non-compliant. City staff itself 
acknowledged as much in an August 5, 2025 staff report, where it said “The City is 
required by State law to complete its entire rezoning of Program 4 by January 30, 
2026; otherwise it will be out of compliance with Housing Element Law.” (Exhibit D.) 

Because the Project is a Builder’s Remedy project, AB 1893 as well as the previously 
existing Builder’s Remedy law prohibit the City from applying any subjective 
standards, and limit its ability to impose objective standards as stated above. 

K. The City Improperly Commenced the Environmental Review Process 

As explained above, the City committed in Program Action 4 of its Housing Element 
to rezone the Project site to allow “by-right” processing pursuant to Government Code 
sections 65583.2(h) and (i). “By right” means that the local government’s review “may 
not require a conditional use permit, planned unit development permit, or other 
discretionary local government review or approval that would constitute a ‘project’ for 
purposes of Division 13 (commencing with Section 21000) of the Public Resources 
Code.” The Project is therefore subject solely to a ministerial approval process, and 
CEQA review is not required. 
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The City’s failure to implement Program Action 4 does not absolve it of this obligation. 
Government Code section 65583(g) mandates that a jurisdiction that has failed to 
implement required rezonings “shall not disapprove a housing development project” 
for lower-income housing and “shall not require” discretionary approvals inconsistent 
with the Housing Element, or impose conditions that render the Project infeasible. 
Despite the City’s deliberate inaction, the result is the same: CEQA does not apply, 
and the City is required to approve the Project through a ministerial process. 

We observe that on October 6, the same date as the hearing on this Project, the 
Council is hearing a status update on another project at Harbor Drive. Notably, the 
staff report for that project states that because the Harbor Drive site was rezoned 
pursuant to the Housing Element, it requires by-right processing without further CEQA 
analysis. (Exhibit E.) In other words, the sole basis of the City’s position here appears 
to be that it is not required to permit the Project by right at the density of 49 units 
because the City failed to rezone the Project site as the 2023 Housing Element 
requires.  Again, housing element law forbids the City from evading its Housing 
Element commitments simply by refusing to rezone opportunity sites. 

Because the Project must be processed ministerially, the question whether historic 
resources may or may not be affected is irrelevant as it relates to complying with 
CEQA. The City’s extensive focus on the buildings’ alleged historic significance is a 
red herring. Even if the City were correct that discretionary review is required, the 
Project qualifies for applicable CEQA exemptions, including the Statutory Exemption 
under Section 15183 and the Class 32 Infill Exemption. While the historic status of 
the buildings at 605–613 Bridgeway is disputed, there’s evidence that the Project 
complies with the Secretary of the Interior’s Standards for the Treatment of Historic 
Properties, meaning it would not cause adverse impacts to historic resources.40  

L. The City’s Actions To Date Demonstrate a Course of Conduct Intended 
to Harass and Raise Costs for the Applicant that Effectively Denies the 
Project, all in Bad Faith  

The City has taken numerous actions throughout the processing of the Project that 
collectively evidence a pattern of harassment, delay, and intentionally increasing of 
project costs, which have effectively denied the project without a formal disapproval 
in violation of Gov. Code § 65589.5(h)(6)(E). All of these actions demonstrate the 
City’s course of conduct and continued bad faith. 

To enumerate some of the City’s bad faith actions that constitute an effective denial: 

 The City committed to permitting a project at the density of 49 units, and 
reiterated that commitment through its own staff, inducing the Applicant to 
rely to her detriment on that commitment in designing the Project. The City 
then refused to honor its commitment by failing to rezone as it committed to 
do; 

 
40 Cal. Code Regs., tit. 14, § 15064.5(b)(3). 
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 The City adopted an amended housing element that removed the site as an 
opportunity site, while this appeal was pending, and despite a warning from 
HCD on November 4, 2024, that the amended housing element could render 
the Applicant’s project infeasible; 

 The City required the Applicant to engage in a protracted process to 
determine the application’s completeness, in which the City improperly 
included many subjective items in numerous successive incompleteness 
letters, even after a letter from HCD warning the City about the use of 
subjective standards, before the City ultimately acknowledged the 
application’s completeness; 

 The City committed to rezoning the site by-right for 49 units, but then 
changed its mind and said that the project must go through full CEQA 
review; 

 The City sent the applicant an inconsistency letter just days after receiving 
HCD’s warning about making the Project infeasible, in which the City 
claimed the Project must comply with numerous standards that are not 
objective, are subject to waiver or concession under the SDBL, or otherwise 
are not applicable; 

 The City changed its interpretation of Ordinance 1022 apparently just in time 
for this Project after 40 years of consistently interpreting it not to apply to the 
CC zoning classification; 

 The City waited a year and a half after the planning commission hearing to 
schedule this appeal hearing, and then scheduled it hastily with only two 
weeks’ notice. It then refused to grant a routine continuance request so that 
the Applicant’s newly-retained counsel (necessitated by prior counsel’s 
conflict of interest) could be present; and 

 The City posted its response to the challenged conduct notice just three 
days prior to the hearing, when the challenged conduct notice was submitted 
in January of 2025. This again gave the Applicant very short notice to 
respond. 

The City’s conduct throughout this process has been “frivolous, pretextual, and 
intended to cause unnecessary delay” which is precisely the type of behavior that is 
prohibited under the HAA.41 

We emphasize that this entire pattern of vexatious, bad faith behavior is occurring in 
the processing of one of the first projects under the Sixth Cycle Housing Element, a 
project that would be one of the first multi-family housing projects in the City in many 

 
41 Gov. Code, § 65589.5(l). 
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years. It is evident that the City is not honoring its Housing Element commitments in 
good faith. 

The City’s response to the challenged conduct notice implies that an improper course 
of conduct cannot be demonstrated without direct evidence of intent to harass, 
frustrate, or raise costs.42 The HAA requires no such heightened proof, and the 
timeline above shows ample circumstantial evidence of the City’s improper purpose. 
Needless to say, paragraph (h)(6)(E) would be meaningless if direct evidence of intent 
were required, because cities would simply avoid revealing their improper motivations 
in every case.  

Finally, the City’s response to the challenged conduct notice argues that it need not 
even consider the CEQA-related issues raised in this appeal because of language in 
subparagraph (h)(6)(E)(vi) of the HAA stating that actions “in furtherance of complying 
with” CEQA “shall not constitute project disapproval under this subparagraph.”43 This 
is not true for two reasons. First, the City is not acting in furtherance of CEQA by 
subjecting an exempt project to CEQA review; it is acting contrary to CEQA. Second, 
as set forth in this section, it is the totality of the City’s conduct collectively that 
constitutes the project disapproval, not the improper treatment of the CEQA 
exemption standing alone. 

M. The City’s Findings of Denial are Legally Inadequate  

The City’s findings of denial are inadequate because they simply repeat the flawed 
analysis described above. The City cannot deny the Project based on non-compliance 
with objective standards because the Project meets all applicable objective 
standards, and it cannot deny the Project based on exceeding the density in the 2023 
Housing Element because the Project is consistent with the density of 49 units 
provided in the Housing Element. Therefore, the City cannot make the findings of 
denial required under either subdivision (d) or subdivision (j) of the HAA. 

N. The City Faces Severe Consequences for Violating the HAA and other 
Housing Laws 

Continued efforts to improperly impose inapplicable objective or subjective standards, 
or to otherwise effectively deny or impermissibly condition the Project constitute 
violations of the HAA. And there are significant consequences for such violations, 
especially in light of the City’s continued bad faith. 

Under the HAA, the City will be responsible for all the Applicant’s reasonable attorney 
fees. Numerous pro-housing organizations have also expressed concern about 
Sausalito’s conduct in this case and may bring suit as well. The HAA liberally permits 
housing organizations to sue in such cases and entitles them to recover attorney fees 

 
42 Pg. 14.   
43 Pg. 3. 
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as well.44 An HAA violation will also increase the City’s exposure in future cases, 
because a court must take into account “any prior violations of . . . [the HAA]” when 
considering potential applicable fines.45 The minimum fine is ten thousand dollars 
($10,000) per housing unit,46 which is approximately $500,000 in this case. A finding 
of bad faith multiplies that by a factor of five – potentially exposing the City to fines 
exceeding $2 million.47 Furthermore, if a court finds that the local government violated 
the same housing law previously during the planning period, the minimum fine is 
$50,000 per unit.48 Finally, upon a finding of bad faith, a court can order the project to 
be approved. 

If the Project is denied, we intend to take full advantage of the newly-enacted 
procedures under SB 808 to expedite the litigation so that the City cannot continue 
delaying the processing of this project. 

O. CONCLUSION 

We look forward to the opportunity to present the Project’s merits and address the 
City’s obligations under State Housing Laws. For all of the reasons set forth in this 
letter, the City will be in violation of the HAA and other state laws unless it upholds 
the appeal.  

Very truly yours, 
 
MILLER STARR REGALIA 

 

Kenneth A. Stahl 
 
KAS:kli 
 
cc: City Attorney, City of Sausalito 
 City Manager, City of Sausalito 
 Planning Director, City of Sausalito 
 Matthew Mandich, Principal Planner 
 Linda Fotsch, Managing Member, Willy’s LLC 

 
44 Gov. Code, § 65589.5(k)(1)(A)(i)–(ii). 
45 Gov. Code, § 65589.5(k)(1)(B). 
46 Ibid. 
47 Gov. Code, § 65589.5(l). 
48 Gov. Code, § 65914.2(b)(2)(A)(ii). 
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STATE OF CALIFORNIA - BUSINESS, CONSUMER SERVICES AND HOUSING AGENCY                                             GAVIN NEWSOM, Governor 

DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT 
DIVISION OF HOUSING POLICY DEVELOPMENT 
651 Bannon Street, Ste. 400 
Sacramento, CA 95811 
(916) 263-2911 / FAX (916) 263-7453 
www.hcd.ca.gov  

December 16, 2025 
 
 
Brandon Phipps, Director 
Community Development Department 
City of Sausalito 
420 Litho Street  
Sausalito, CA 94965 
 
RE: City of Sausalito 6th Cycle Housing Element Update Rezone Requirements – 

Letter of Inquiry 
 

Dear Brandon Phipps: 
 
The purpose of this letter is to inquire about the status of the City of Sausalito’s (City) 6th 
Cycle Housing Element implementation program related to sites to accommodate the 
Regional Housing Needs Allocation (RHNA) pursuant to Government Code section 
65585, subdivision (i). The California Department of Housing and Community 
Development (HCD) sent the City a letter on April 28, 2023, finding the City/County’s 
housing element in substantial compliance with Housing Element Law.1 This was based 
on, among other reasons, the City’s commitment to complete Program 4 (Ensure 
Inventory of Sites Accommodates RHNA throughout the Planning Period) to rezone 
adequate sites to satisfy its lower-income RHNA shortfall.  
 
Rezoning Requirements 

Pursuant to Government Code section 65583, subdivision (c)(1)(A), all rezoning actions 
must be completed generally three years from the statutory deadline (January 31, 2023) if 
the local government adopted a sixth cycle housing element and HCD found the adopted 
element to be in substantial compliance within one year of the statutory deadline.2  

 

 
1 Gov. Code, § 65580 et seq. 
2 Please note that for the sixth and previous cycles, the jurisdiction’s actual rezone deadline is either 
three years after either the date the housing element is adopted pursuant to Government Code 
section 65585, subdivision (f), or 90 days after receipt of comments from HCD pursuant to section 
65585, subdivision (b), whichever is earlier. However, for the ease of implementation, HCD is using 
three years from the statutory deadlines as a general benchmark. 
 

http://www.hcd.ca.gov/
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Consequences of Failure to Implement Program 4 
 
Government Code section 65585, subdivision (i), grants HCD authority to review any 
action or failure to act by a local government that it determines is inconsistent with an 
adopted housing element or Housing Element Law. This includes failure to implement 
program actions included in the housing element. Failure to implement rezone actions in 
Program 4 by the statutory deadline means the City’s housing element will no longer 
substantially comply with Housing Element Law, and HCD may revoke its finding of 
substantial compliance. 
 
Various consequences may apply if the City does not have a housing element in 
compliance with Housing Element Law, including ineligibility or delay in receiving certain 
state funds, referral to the California Office of the Attorney General, court-imposed 
financial penalties, the loss of local land use authority to a court-appointed agent, and 
the application of the “builder’s remedy.”3  
 
Conclusion 

 
Housing elements are essential to developing a blueprint for growth and are a vital tool 
to address California’s prolonged housing crisis. Accordingly, state law has established 
clear disincentives for local jurisdictions that fail to comply with Housing Element Law.  
 
To ensure the City continues to meet the 6th cycle update requirements for a 
substantially compliant housing element, HCD requests that the City provide an update 
on the status and timeline of implementation of Program 4 by January 15, 2026 and 
submit any adopted rezones and accompanying resolutions to HCD for review.  

 
HCD will consider any written response before taking further action authorized by 
Government Code section 65585, subdivision (i), including issuance of a Corrective 
Action Letter and revocation of HCD’s finding of housing element compliance. 
 
HCD looks forward to receiving your written response to this inquiry. If you have any 
questions or would like to discuss the content of this letter, please contact Reid Miller, 
Housing Policy Specialist, at Reid.Miller@hcd.ca.gov. 
 
Sincerely, 

 
Melinda Coy 
Housing Accountability Unit Chief 

 
3 Gov. Code, §§ 65585, subds. (j), (l)(1), (i); 65589.5, subd. (d)(6) and (h)(11). 

mailto:Reid.Miller@hcd.ca.gov
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STAFF REPORT 
SAUSALITO CITY COUNCIL 
 

 

MEETING DATE:    August 5, 2025 
 

AGENDA TITLE: Adopt a Resolution of the City Council of the City of 
Sausalito, Submitting to the Qualified Voters of the City 
of Sausalito, an Ordinance Amending the City Zoning 
Map to Authorize Development of Housing on Martin 
Luther King Jr. Property, to be Voted Upon at the 
Special Municipal Election to be Held on November 4, 
2025 

 
 

LEAD DEPARTMENT:  Community Development 
 

 
RECOMMENDED ACTION: 
Staff recommend the City Council adopt a resolution of the City Council of the City of 
Sausalito, submitting to the qualified voters of the City of Sausalito, an ordinance 
amending the City zoning map to authorize development of housing on Martin Luther King 
Jr. Property, to be voted upon at the special municipal election to be held on November 
4, 2025. 

SUMMARY 
 

On March 27, 2025, the City Council of the City of Sausalito adopted its Amended 2023-2031 
Housing Element (available here), which has been determined to be substantially compliant with 
all requirements of State Housing Element Law by the Department of Housing and Community 
Development (“HCD”). State law mandates that the City have a general plan, which contains a 
housing element that plans for the development of housing to meet the Regional Housing Needs 
Allocation (“RHNA”) as developed by HCD and assigned by the Association of Bay Area 
Governments (“ABAG”).  
The Amended Housing Element establishes goals, policies, and identifies future actions to 
address the existing and projected housing needs of Sausalito. As required by State law, the City 
analyzed the capacity of its existing zoning, determined that existing zoning would not meet the 
RHNA, and developed an inventory of sites that could be rezoned, the details of which are 
contained in Program 4 of the City’s Amended Housing Element.  
The City is required by State law to complete its entire program of rezoning in Program 4 by 
January 30, 2026; otherwise, it will be out of compliance with Housing Element Law. Potential 
consequences under State law for non-compliance include the loss of local control over land use 
permitting, exposure to the builder’s remedy, increased litigation risk from developers, housing 
groups, and the State, and potential fines as set forth in Government Code 65585.  

 

https://www.sausalito.gov/home/showpublisheddocument/34667/638834414954370000
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The City’s rezoning program (Program 4) requires that the City rezone 31 sites. Certain sites 
specified in the Amended Housing Element’s program of rezoning are subject to prior restrictions 
of Ordinance Nos. 1022 and 1128, which are prior initiatives which can only be modified with voter 
approval. Eighteen sites do not require voter approval to rezone, and would be rezoned by 
Ordinance No. 06-2025, which was introduced by the City Council on May 27, 2025. One site is 
impacted by Ordinance No. 1128: an initiative measure adopted by the City Council in lieu of 
placement on the ballot in 1997 which now restricts the City’s ability to change uses on the Martin 
Luther King Jr. Property without voter approval. Twelve sites are impacted by Ordinance No. 
1022, and will be addressed by a separate agenda item.  
The approval of the attached draft resolution (Attachment 1) would place on the ballot a measure 
to approve the rezoning of a 2-acre portion of the City-owned Martin Luther King Jr. property, 
referred to as Site 84 in the City’s Amended Housing Element.  
 

Passage of both measures pertaining to Ordinance 1022 and 1128 by the voters is 
necessary in order for the City to complete the program of rezoning set forth in the City’s 
Amended 2023-2031 Housing Element and to maintain the City’s ongoing compliance with 
State Housing Element law. 
 
BACKGROUND 
Amended Housing Rezoning Program: 
 

Implementation of Program 4 requires that the City complete rezoning and/or adopt overlay zones 
to allow development of residential units on identified opportunity sites at densities identified in 
the Amended Housing Element. This rezoning must be completed by the January 30, 2026, 
deadline imposed by State law.  
 

Program 4 of the City’s adopted Amended Housing Element involves the City completing rezoning 
and/or adopting overlay zones to allow densities at identified opportunity sites of 20-29 dwelling 
units/acre (H-29), 43-49 dwelling units/acre (H-49), 50-70 dwelling units/acre (H-70), or mixed-
use zoning of 20-29 dwelling units/acre with minimum of 85% residential required (MU-29), 43-49 
dwelling units/acre with minimum of 85% residential required (MU-49), and mixed-use zoning of 
50-70 dwelling units/acre with minimum of 85% residential required (MU-70) for a total capacity 
of 923 units. Further standards for these overlay zoning districts were included in Ordinance No. 
06-2025, as follows:  
 

Development 
Requirement 

H-29 MU-29 H-49 H-70 MU-49 MU-70 

Affordability 20% very low 
or low 

20% very low 
or low  

20% very 
low or low  

 

20% very low 
or low  

20% very 
low or low  

20% very 
low or low  

Minimum 
Density 

20 units/acre1 20 units/acre1 43 
units/acre 

50 units/acre 43 
units/acre 

50 
units/acre 
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Development 
Requirement 

H-29 MU-29 H-49 H-70 MU-49 MU-70 

Maximum 
Density 

29 units/acre 29 units/acre 49 
units/acre 

70 units/acre 49 
units/acre 

70 
units/acre 

Maximum FAR 
residential uses 

None None None None None None 

Maximum 
nonresidential 
FAR 

Non-
residential 
uses not 
allowed 

0.4 

Non-
residential 
uses not 
allowed 

Non-
residential 
uses not 
allowed 

0.4 0.4 

Front Setback 0 0 0 0 0 0 

Street side 
setback 

5 5 5 5 5 5 

Interior side 
setback  

5 5 5 5 5 5 

Rear setback 15 15 15 15 15 15 

Maximum 
building height 

32 feet/3 
stories 

32 feet/3 
stories 

35 feet/3 
stories 

45 feet/4 
stories 

35 feet/3 
stories 

45 feet/4 
stories 

1Minimum density for the H-29 and MU-29 is only applied to sites identified to accommodate very low 
and/or low-income units in Appendix D1 of the Housing Element. 

 
To ensure that the City does not have to identify and rezone additional sites under the No Net 
Loss Law if developers propose lower density projects, and to ensure that the Amended Housing 
Element remains in compliance with state law during the entirety of the planning period, the 
Amended Housing Element includes a buffer of 199 units above the City’s RHNA allocation of 
724 units. The outline of the RHNA sites strategy is provided in Table 1 (below). For more details 
on Program 4, please review the City’s adopted Amended Housing Element (available here). 
 
  

https://www.sausalito.gov/home/showpublisheddocument/34667/638834414954370000
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Table 1. RHNA Requirements and Rezoning: 
 Extremely / 

Very Low 
Low Moderate 

Above 
Moderate 

Total 

RHNA 200 115 114 295 724 
TOTAL CAPACITY FOLLOWING COMPLETION OF REZONING 
Total Capacity 245 157 190 331 923 

As required by State law, the City has ensured that the sites identified for rezoning are not 
concentrated in any particular location and are spread throughout the City.  

The following 18 sites do not require voter approval for rezoning, and are proposed for rezoning 
under Ordinance No. 06-2025:  

Site Number APN Address Housing Opportunity Overlay 

73 064-322-01 636 Nevada St H-49 
86 052-322-02 330 Ebbtide Ave H-49 
87 052-322-01 Ebbtide Ave H-49 

75 
064-341-04 530 Nevada St H-70 
064-341-10 Tomales St H-70 

53 064-163-06 Bonita St H-49 
55 064-162-27 Napa St H-49 
56 064-151-16 412 Napa St H-49 

207 065-063-07 925 Bridgeway Blvd H-29 
3 065-292-34 Marion Ave H-49 
8 065-253-02 Main St/Crescent Ave H-49 
9 065-231-45 Lower Crescent Ave H-49 

10 065-233-22 18 West Ct H-49 
101 065-281-20 357 Sausalito Blvd H-49 
59 064-142-29 Easterby St H-49 
23 065-072-11 10 Reade Ln H-29 
24 065-071-13 10 Excelsior Ln H-29 

212 065-193-31 Sausalito Blvd H-49 

110  

065-121-09 San Carlos Ave H-70 
065-121-08 San Carlos Ave H-70 
065-121-07 San Carlos Ave H-70 

Twelve additional sites, not impacted by Ordinance No. 1128, but impacted by Ordinance No. 
1022, will be rezoned under a different ballot measure. 

Ordinance 1128 Summary: 
Ordinance No. 1128 regulates the sale, lease, or other disposition of specified City-owned 
properties, and requires that the City of Sausalito dedicate the Martin Luther King property for 
park and recreational purposes, except for certain commercial uses, and that the City of Sausalito 
may not change such uses, nor sell, lease or otherwise dispose of such property without voter 
approval. Ordinance 1128 was never approved by voters, but was adopted by the City Council in 
1997 in lieu of being placed on the ballot for consideration by voters (Attachment 2). 
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Proposed Ballot Measure: 
As further detailed in the draft resolution and ballot measure, the below opportunity site is 
impacted by Ordinance No. 1128 and proposed to be rezoned to implement the rezoning in 
Program 4 of the City’s Amended 2023-2031 Housing Element and to maintain the City’s ongoing 
compliance with State Housing Element Law. A map of the overlay zoning can also be accessed 
from the draft resolution (Attachment A to ballot measure). 
 

Site 
Number 

APN Address 
Housing Opportunity 

Overlay 
Notes 

84 063-170-03 100 Ebbtide / 610 Coloma -H29 

Portion of parcel not to exceed two acres; may 
be developed with residential uses; development 

shall be limited to a maximum of 50 housing 
units and subject to a 32 foot height limit.   

 
Rezoning Implementation Timeline Summary: 
Please see below for a summary of key dates and milestones that must be met in order to 
implement the Amended Housing Element’s program of rezoning and to maintain the City’s 
ongoing compliance with State Housing Element Law. 

• August 5, 2025: City Council Public Hearing to adopt resolutions calling a special election 
to amend the City’s zoning map for consistency with the Amended Housing Element (voter 
initiatives 1022 and 1128) 

• August 8, 2025: Last day to place matters on the ballot for November 4, 2025, special 
election 

• November 4, 2025: Special election date 

• December 2025: Election results are certified by the City Council, City Council adopts 
Ordinance No. 06-2025 completing rezoning of sites not restricted by voter initiatives.  

• January 30, 2026: State imposed deadline for City of Sausalito to complete its program 
of rezoning in the Amended Housing Element  

The City is on an urgent timeline to place matters on the ballot for a November 4, 2025, special 
election, and to meet the State-imposed rezoning deadline of January 30, 2026. In order to meet 
this timeline, the City Council must provide a conclusive decision on these matters at the August 
5, 2025, City Council public hearing. 
 
Join the Conversation – We Want to Hear From You!: 
Since 2024, Sausalito has been engaged in a transparent public process associated with the 
adoption and implementation of its Amended Housing Element. The City is continuing to meet the 
safety, traffic impact, and quality of life needs of our existing residents and businesses while 
complying with requirements under State Housing Element Law. 
As we continue to implement the City’s Housing Element to keep the City compliant with State 
Law, we want to hear from you. Please take a moment to join the conversation and provide your 
priorities for a strong, safe, and locally controlled Sausalito by filling-out our Community Feedback 
Form. Additional information in connection with the City’s Amended Housing Element can be 
found on the City’s Housing Element Rezoning Webpage and on the City’s Amended Housing 
Element Webpage. 
 

https://forms.office.com/Pages/ResponsePage.aspx?id=lfLh0G9rgEuH23BwVr1B07QRzErRFFRAnQsxvwVNlclUMzNRQ0k1UVBWVUFRVUsyT0Q4NlFQUjJQVy4u
https://forms.office.com/Pages/ResponsePage.aspx?id=lfLh0G9rgEuH23BwVr1B07QRzErRFFRAnQsxvwVNlclUMzNRQ0k1UVBWVUFRVUsyT0Q4NlFQUjJQVy4u
https://www.sausalito.gov/city-government/hot-topics/housing-element-rezoning-join-the-conversation
https://www.sausalito.gov/city-government/hot-topics/adopted-amended-2023-2031-housing-element
https://www.sausalito.gov/city-government/hot-topics/adopted-amended-2023-2031-housing-element
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Community Outreach – Meeting with Tenants at the Martin Luther King Jr. Property: 
To complement the City of Sausalito’s transparent public process associated with the Amended 
Housing Element, on June 10, 2025, City Staff, including the City’s City Manager, Assistant City 
Manager, and Vice Mayor, met with tenants of the MLK property at the Sausalito MLK Gym, to 
discuss potential development timelines and how the process of rezoning may impact the 
operation of their businesses, many of which currently operate within the 2-acre area designated 
for development in the City’s Housing Element. The City continues to welcome public comment 
and collaborative discussion with members of the public and members of civic organizations on 
the implementation of Program 4 in the City’s Housing Element. 

FISCAL IMPACT
There are costs associated with the scheduling of Special Local Elections with the County of 
Marin. Staff understand the ultimate cost of the Special Local Election is based on a currently 
unknown dollar amount applied to the number of registered voters in the jurisdiction; moreover, if 
the City of Sausalito is the only jurisdiction on the ballot, it will incur the full cost of the election. 
Staff are currently working to clarify the actual cost of a Special Local Election and will keep the 
City Council updated on our progress. 

STRATEGIC PLAN ALIGNMENT 
Implementation of this action complies with and assists in achieving Sausalito’s Strategic Plan 
Goal A4 to prioritize other General Plan implementation action items, such as the preparation and 
adoption of the 6th Cycle Housing Element. 

STAFF RECOMMENDATION 
Staff recommend the City Council adopt a resolution of the City Council of the City of Sausalito, 
submitting to the qualified voters of the City of Sausalito, an ordinance amending the City zoning 
map to authorize development of housing on Martin Luther King Jr. Property, to be voted upon at 
the special municipal election to be held on November 4, 2025. 

ATTACHMENTS 
Attachment 1: Draft Resolution
Attachment 2: Ordinance No. 1128 
Attachment 3: MLK Site Visualizations & Views Analysis 
Attachment 4: City of Sausalito Zoning Map (Includes HE Overlays) 

PREPARED BY: Brandon Phipps, Director of Community and Economic Development 
REVIEWED BY: Sergio Rudin, City Attorney 
SUBMITTED BY: Chris Zapata, City Manager 



 
 

 

 

STAFF REPORT 
SAUSALITO CITY COUNCIL 
 

 

MEETING DATE:    August 5, 2025 
 

AGENDA TITLE: Adopt a Resolution Calling a Special Election and 
Submitting to the Qualified Voters of the City of 
Sausalito an Ordinance Amending the City Zoning Map 
in City Commercial Districts to Adopt Housing Overlay 
Zoning Consistent with the Housing Element, to be 
Voted Upon at the Special Municipal Election to be 
Held on November 4, 2025 

 
 

LEAD DEPARTMENT:  Community Development 
 

 
RECOMMENDED ACTION: 
Staff recommend the City Council adopt a resolution calling a special Election and Submitting to 
the Qualified Voters of the City of Sausalito an Ordinance Amending the City Zoning Map in City 
Commercial Districts to Adopt Housing Overlay Zoning Consistent with the Housing Element to 
be Voted Upon at the Special Municipal Election to be Held on November 4, 2025. 

SUMMARY 
 

On March 27, 2025, the City Council of the City of Sausalito adopted its Amended 2023-2031 
Housing Element (available here), which has been determined to be substantially compliant with 
all requirements of State Housing Element Law by the Department of Housing and Community 
Development (“HCD”). State law mandates that the City have a general plan, which contains a 
housing element that plans for the development of housing to meet the Regional Housing Needs 
Allocation (“RHNA”) as developed by HCD and assigned by the Association of Bay Area 
Governments (“ABAG”).  
The Amended Housing Element establishes goals, policies, and identifies future actions to 
address the existing and projected housing needs of Sausalito. As required by State law, the City 
analyzed the capacity of its existing zoning, determined that existing zoning would not meet the 
RHNA, and developed an inventory of sites that could be rezoned, the details of which are 
contained in Program 4 of the City’s Amended Housing Element.  
The City is required by State law to complete its entire program of rezoning in Program 4 by 
January 30, 2026; otherwise it will be out of compliance with Housing Element Law. Potential 
consequences under State law for non-compliance include the loss of local control over land use 
permitting, exposure to the builder’s remedy, increased litigation risk from developers, housing 
groups, and the State, and potential fines as set forth in Government Code 65585.  
The City’s rezoning program (Program 4) requires that the City rezone 31 sites. Certain sites 
specified in the Amended Housing Element’s program of rezoning are subject to prior restrictions 

 

https://www.sausalito.gov/home/showpublisheddocument/34667/638834414954370000
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of Ordinance Nos. 1022 and 1128, which are prior initiatives which can only be modified with voter 
approval. Eighteen sites do not require voter approval to rezone, and would be rezoned by 
Ordinance No. 06-2025, which was introduced by the City Council on May 27, 2025. Twelve sites 
are impacted by Ordinance No. 1022, which is a local voter approved initiative which impacts the 
ability of the City to rezone in the City’s commercial districts. One site is impacted by Ordinance 
No. 1128, and will be addressed by a separate agenda item. The proposed draft resolution calling 
a special election and ballot measure (Attachment 1) has been prepared to address the 
requirement for the rezoning of sites impacted by Ordinance No. 1022. 
The approval of the attached draft resolution would call a special election for November 4, 2025, 
for the voters to approve the rezoning of opportunity sites in the City’s Amended Housing Element 
impacted by Ordinance 1022.  
 

Passage of both measures pertaining to Ordinance 1022 and 1128 by the voters is 
necessary in order for the City to complete the program of rezoning set forth in the City’s 
Amended 2023-2031 Housing Element and to maintain the City’s ongoing compliance with 
State Housing Element Law.  
 
BACKGROUND 

Amended Housing Rezoning Program: 
 

Implementation of Program 4 requires that the City complete rezoning and/or adopt overlay zones 
to allow development of residential units on identified opportunity sites at densities identified in 
the Amended Housing Element. This rezoning must be completed by the January 30, 2026, 
deadline imposed by State law.  
 

Program 4 of the City’s adopted Amended Housing Element involves the City completing rezoning 
and/or adopting overlay zones to allow densities at identified opportunity sites of 20-29 dwelling 
units/acre (H-29), 43-49 dwelling units/acre (H-49), 50-70 dwelling units/acre (H-70), or mixed-
use zoning of 20-29 dwelling units/acre with minimum of 85% residential required (MU-29), 43-49 
dwelling units/acre with minimum of 85% residential required (MU-49), and mixed-use zoning of 
50-70 dwelling units/acre with minimum of 85% residential required (MU-70) for a total capacity 
of 923 units. Further standards for these overlay zoning districts were included in Ordinance No. 
06-2025, as follows:  
 

Development 
Requirement 

H-29 MU-29 H-49 H-70 MU-49 MU-70 

Affordability 20% very low 
or low 

20% very low 
or low  

20% very 
low or low  

 

20% very low 
or low  

20% very 
low or low  

20% very 
low or low  

Minimum 
Density 

20 units/acre1 20 units/acre1 43 
units/acre 

50 units/acre 43 
units/acre 

50 
units/acre 
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Development 
Requirement 

H-29 MU-29 H-49 H-70 MU-49 MU-70 

Maximum 
Density 

29 units/acre 29 units/acre 49 
units/acre 

70 units/acre 49 
units/acre 

70 
units/acre 

Maximum FAR 
residential uses 

None None None None None None 

Maximum 
nonresidential 
FAR 

Non-
residential 
uses not 
allowed 

0.4 

Non-
residential 
uses not 
allowed 

Non-
residential 
uses not 
allowed 

0.4 0.4 

Front Setback 0 0 0 0 0 0 

Street side 
setback 

5 5 5 5 5 5 

Interior side 
setback  

5 5 5 5 5 5 

Rear setback 15 15 15 15 15 15 

Maximum 
building height 

32 feet/3 
stories 

32 feet/3 
stories 

35 feet/3 
stories 

45 feet/4 
stories 

35 feet/3 
stories 

45 feet/4 
stories 

1Minimum density for the H-29 and MU-29 is only applied to sites identified to accommodate very low 
and/or low-income units in Appendix D1 of the Housing Element. 

 
To ensure that the City does not have to identify and rezone additional sites under the No Net 
Loss Law if developers propose lower density projects, and to ensure that the Amended Housing 
Element remains in compliance with state law during the entirety of the planning period, the 
Amended Housing Element includes a buffer of 199 units above the City’s RHNA allocation of 
724 units. The outline of the RHNA sites strategy is provided in Table 1 (below). For more details 
on Program 4, please review the City’s adopted Amended Housing Element (available here). 
 
 
 
 
 

https://www.sausalito.gov/home/showpublisheddocument/34667/638834414954370000
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Table 1. RHNA Requirements and Rezoning: 
 Extremely / 

Very Low 
Low Moderate 

Above 
Moderate 

Total 

RHNA 200 115 114 295 724 
TOTAL CAPACITY FOLLOWING COMPLETION OF REZONING 
Total Capacity 245 157 190 331 923 

As required by State law, the City has ensured that the sites identified for rezoning are not 
concentrated in any particular location and are spread throughout the City.  

The following 18 sites do not require voter approval for rezoning, and are proposed for rezoning 
under Ordinance No. 06-2025:  

Site Number APN Address Housing Opportunity Overlay 

73 064-322-01 636 Nevada St H-49 
86 052-322-02 330 Ebbtide Ave H-49 
87 052-322-01 Ebbtide Ave H-49 

75 
064-341-04 530 Nevada St H-70 
064-341-10 Tomales St H-70 

53 064-163-06 Bonita St H-49 
55 064-162-27 Napa St H-49 
56 064-151-16 412 Napa St H-49 

207 065-063-07 925 Bridgeway Blvd H-29 
3 065-292-34 Marion Ave H-49 
8 065-253-02 Main St/Crescent Ave H-49 
9 065-231-45 Lower Crescent Ave H-49 

10 065-233-22 18 West Ct H-49 
101 065-281-20 357 Sausalito Blvd H-49 
59 064-142-29 Easterby St H-49 
23 065-072-11 10 Reade Ln H-29 
24 065-071-13 10 Excelsior Ln H-29 

212 065-193-31 Sausalito Blvd H-49 

110  

065-121-09 San Carlos Ave H-70 
065-121-08 San Carlos Ave H-70 
065-121-07 San Carlos Ave H-70 

One additional site, not impacted by Ordinance No. 1022, but impacted by Ordinance No. 1128, 
(Site 84 – MLK Park Property) will be rezoned under a different ballot measure. 

Ordinance 1022 Summary: 
Ordinance 1022, commonly known as the Fair Traffic Initiative, was passed by voters in 1985 and 
limits changes to City zoning without voter approval, and includes provisions that establish a 
maximum allowable density and floor area ratio, and prevent any site in the City’s commercial 
and industrial zones from being rezoned to allow for a greater density or floor area ratio, and 
would prevent their use for housing in the manner set forth in the Amended Housing Element 
unless modifications are approved by voters.  
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Proposed Ballot Measure: 
 

As further detailed in the draft resolution and ballot measure, the following 12 opportunity sites 
are impacted by Ordinance No. 1022 and are proposed to be rezoned to implement the rezoning 
in Program 4 of the City’s Amended 2023-2031 Housing Element and to maintain the City’s 
ongoing compliance with State Housing Element Law. A map of the overlay zoning can also be 
accessed from the draft resolution (Attachment A to ballot measure). 
 
 

Site Number APN Address 
Housing Opportunity 

Overlay 
Notes 

39 

065-037-01 303 Johnson -M29  

065-034-07 303 Johnson -M29  

065-038-06 501 Humboldt -M29  

44 065-051-10 1319 Bridgeway Blvd -M29  

47 064-087-07 300 Locust St -M29  

72 
063-140-21 2656 Bridgeway - M49  

063-140-18 2650 Bridgeway -H70  

79 063-151-01 2631 Bridgeway Blvd -M49  

81 063-151-05 2829 Bridgeway Blvd -M49  

211 063-140-20 2660 Bridgeway -M49  

301 
065-032-01 Locust St And Humboldt Ave -H29 

Overlay zoning is only 
applied to the land-
based portion of the 

site. 

065-031-01 225 Locust -H29 
Overlay zoning includes 
adjacent paper streets. 

303 063-140-15 1 & 3 Harbor Dr -M49 
Overlay zoning is only 

applied to a 3-acre 
portion of the site. 

306 063-162-04 3000 Bridgeway -M70  

401 063-130-01 2400 Bridgeway Blvd -M29  

402 063-152-01 2680 Bridgeway Blvd -H49 

Overlay zoning is only 
applied to a 1-acre 

portion of the existing 
parking/paved area of 

the site. 

 
Three of the opportunity sites above will only have a portion of the total site rezoned; as detailed 
below: 

• Site 301: Overlay zoning is only applied to the land-based portion of the site and includes 
adjacent paper streets (Attachment 3) 

• Site 303: Overlay zoning is only applied to a 3-acre portion of the site (Attachment 4) 

• Site 402: Overlay zoning is only applied to a 1-acre portion of the site (Attachment 5) 
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Rezoning Implementation Timeline Summary: 
Please see below for a summary of key dates and milestones that must be met in order to 
implement the Amended Housing Element’s program of rezoning and to maintain the City’s 
ongoing compliance with State Housing Element Law. 

• August 5, 2025: City Council Public Hearing to adopt resolutions calling a special election 
to amend the City’s zoning map for consistency with the Amended Housing Element (voter 
initiatives 1022 and 1128) 

• August 8, 2025: Last day to place matters on the ballot for November 4, 2025, special 
election 

• November 4, 2025: Special election date 

• December 2025: Election results are certified by the City Council, City Council adopts 
Ordinance No. 06-2025 completing rezoning of sites not restricted by voter initiatives.  

• January 30, 2026: State imposed deadline for City of Sausalito to complete its program 
of rezoning in the Amended Housing Element  

The City is on an urgent timeline to place matters on the ballot for a November 4, 2025, special 
election, and to meet the State-imposed rezoning deadline of January 30, 2026. In order to meet 
this timeline, the City Council must provide a conclusive decision on these matters at the August 
5, 2025, City Council public hearing. 
 
Join the Conversation – We Want to Hear From You!: 
Since 2024, Sausalito has been engaged in a transparent public process associated with the 
adoption and implementation of its Amended Housing Element. The City is continuing to meet the 
safety, traffic impact, and quality of life needs of our existing residents and businesses while 
complying with requirements under State Housing Element Law. 
As we continue to implement the City’s Housing Element to keep the City compliant with State 
Law, we want to hear from you. Please take a moment to join the conversation and provide your 
priorities for a strong, safe, and locally controlled Sausalito by filling-out our Community Feedback 
Form. Additional information in connection with the City’s Amended Housing Element can be 
found on the City’s Housing Element Rezoning Webpage and on the City’s Amended Housing 
Element Webpage. 
 
FISCAL IMPACT 
There are costs associated with the scheduling of Special Local Elections with the County of 
Marin. Staff understand the ultimate cost of the Special Local Election is based on a currently 
unknown dollar amount applied to the number of registered voters in the jurisdiction; moreover, if 
the City of Sausalito is the only jurisdiction on the ballot, it will incur the full cost of the election. 
Staff are currently working to clarify the actual cost of a Special Local Election and will keep the 
City Council updated on our progress. 
 
STRATEGIC PLAN ALIGNMENT 
Implementation of this action complies with and assists in achieving Sausalito’s Strategic Plan 
Goal A4 to prioritize other General Plan implementation action items, such as the preparation and 
adoption of the 6th Cycle Housing Element and its associated program of rezoning. 

https://forms.office.com/Pages/ResponsePage.aspx?id=lfLh0G9rgEuH23BwVr1B07QRzErRFFRAnQsxvwVNlclUMzNRQ0k1UVBWVUFRVUsyT0Q4NlFQUjJQVy4u
https://forms.office.com/Pages/ResponsePage.aspx?id=lfLh0G9rgEuH23BwVr1B07QRzErRFFRAnQsxvwVNlclUMzNRQ0k1UVBWVUFRVUsyT0Q4NlFQUjJQVy4u
https://www.sausalito.gov/city-government/hot-topics/housing-element-rezoning-join-the-conversation
https://www.sausalito.gov/city-government/hot-topics/adopted-amended-2023-2031-housing-element
https://www.sausalito.gov/city-government/hot-topics/adopted-amended-2023-2031-housing-element
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STAFF RECOMMENDATION 
Staff recommend the City Council adopt a resolution calling a special election and submitting to 
the qualified voters of the City of Sausalito an ordinance amending the City zoning map in City 
commercial districts to adopt housing overlay zoning consistent with the Housing Element to be 
voted upon at the special municipal election to be held on November 4, 2025. 

ATTACHMENTS 
• Attachment 1: Draft Resolution
• Attachment 2: Ordinance No. 1022
• Attachment 3: Site 301 Subarea Map
• Attachment 4: Site 303 Subarea Map
• Attachment 5: Site 402 Subarea Map
• Attachment 6: Sausalito Commercial District Local Control Measure Overlay Zoning Map
• Attachment 7: City of Sausalito Zoning Map (Includes HE Overlays)

PREPARED BY: Brandon Phipps, Assistant City Manager 
REVIEWED BY: Sergio Rudin, City Attorney 
SUBMITTED BY: Chris Zapata, City Manager 
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STAFF REPORT 
SAUSALITO CITY COUNCIL 
 
 

MEETING DATE:  October 6, 2026 
 
AGENDA TITLE:  Receive and File Update Regarding Project Status at 

1 and 3 Harbor Drive and Application of CEQA  
 
LEAD DEPARTMENT: Community and Economic Development, City 

Attorney  

 
RECOMMENDED MOTION:    Receive and File Report Regarding Project Status at 1 
and 3 Harbor Drive and Application of CEQA  
 

BACKGROUND 
 
On November 4, 2025, City of Sausalito voters approved Measure J, adopting overlay 
zoning to accomplish the program of rezoning in the City of Sausalito’s 6th Cycle 
Amended Housing Element.  The measure rezoned this housing opportunity site with 
the MU-49 overlay zone.  
 
DISCUSSION 
 
On June 2, 2026, the City of Sausalito’s Community Development Department received 
application materials requesting approval of a Zoning Permit, Lot Line Adjustment, and 
a Tree Removal Permit for the demolition of an existing 116,937 square-foot office 
building and the construction of a new 349,479 square-foot, six story multi-family 
residential structure comprised of 294 total units and including 59 low-income units at 1 
Harbor Drive. This parcel is designated as a Housing Opportunity Site (Site 303) in the 
City of Sausalito’s Adopted 6th Cycle Housing Element and is located in the Mixed Use-
49 (MU-49) overlay zone. In addition to the Zoning Permit requested pursuant to SMC 
10.54.020.C, the Applicant is also requesting a Lot Line Adjustment to reconfigure the 
underlying legal parcels to be consistent with the dimensions of the MU-49 overlay zone 
as well as a Tree Removal Permit for the removal of 12 protected trees. The filing date 
for the application is June 4, 2026, which is determined based on the date the required 
fees were paid. After staff review, it was determined that the application submitted was 
incomplete and a Notice of Incomplete Application was sent to the Applicant on June 
30, 2026. On August 14, 2026, the City received a resubmittal in support of the project; 
however, after staff review the application was determined to be incomplete and a 
second Notice of Incomplete Application was sent to the Applicant on September 11, 
2026. The current status of the project is that the application remains incomplete.  
 

 



 

The City of Sausalito (City) has received a letter from Lozeau Drury on behalf of Save 
Our Sausalito (SOS) stating that the 294-unit project proposed at 1 & 3 Harbor Drive in 
the City of Sausalito (the Project) does not qualify for the exemption from the California 
Environmental Quality Act (CEQA) provided by Government Code Sections 65583.2(h) 
and (i). The chief argument presented is that the Project’s requested density bonus 
waivers and tree removal permits are discretionary, rather than ministerial, and so 
CEQA review is required.  The City has also received a petition asking that an EIR be 
completed because of the many project impacts that may result from the Project.  
 
Government Code Section 65583.2(h) provides that sites rezoned to implement the 
Housing Element must “permit owner-occupied and rental multifamily residential use by 
right for developments in which at least 20 percent of the units are affordable to lower 
income households.”  Section 65583.2(i) defines “use by right” as follows: 
  
“[T]he phrase “use by right” shall mean that the local government’s review of the owner-
occupied or multifamily residential use may not require a conditional use permit, 
planned unit development permit, or other discretionary local government review or 
approval that would constitute a “project” for purposes of [CEQA]. Any subdivision of the 
sites shall be subject to all laws, including, but not limited to, the local government 
ordinance implementing the Subdivision Map Act. A local ordinance may provide that 
“use by right” does not exempt the use from design review. However, that design review 
shall not constitute a ‘project’ for purposes of [CEQA].” 
  
To comply with Housing Element Law, the City implemented “use by right” approval 
through amendments to Sausalito Municipal Code (SMC) Chapter 10.54, Design 
Review. These provisions in Section 10.54.020 state that Chapter 10.54 does not apply 
where a housing project qualifies for use by right approval under Government Code 
Section 65583.2. Instead, a qualifying project requires only approval of a zoning permit 
under Chapter 10.52. Under the City’s zoning ordinance, a zoning permit is a ministerial 
permit. The ordinance states that: 
  

“The Community Development Department shall evaluate the proposed 
use and check for compliance with all applicable provisions of this title and 
all other applicable ordinances and laws. If the proposal complies with all 
applicable provisions of this title and other applicable regulations, the 
Community Development Department shall issue the permit.” (SMC 
Section 10.52.040.) 

  
Permit requirements where there is ability to exercise discretion are ministerial permits, 
and are exempt from CEQA review. See Public Resources Code Section 21080(b)(1). 
 
Additionally, Government Code Section 65583.2(i) states that with respect to multifamily 
residential projects where at least 20 percent of the units are affordable to lower income 
households, the City “may not require a conditional use permit, planned unit 
development permit, or other discretionary local government review or approval that 



 

would constitute a “project” for purposes of [CEQA].” This provision does not allow the 
City to require discretionary approvals that would subject the Project to CEQA.  
 
Consequently, to avoid violating Housing Element Law, any other approvals, including 
the waiver requests or tree removal requests, cannot be treated as discretionary 
approvals that would subject the Project to CEQA. The City may review the waiver and 
tree removal requests but, to reconcile Housing Element law with its usual procedures, 
and will treat them as non-discretionary approvals reviewed under objective standards. 
Alternatively, even if the City can exercise some form of discretion over the tree removal 
and density bonus determinations, CEQA is still not triggered unless the City has some 
authority to consider the environmental consequences and mitigate environmental 
impacts as part of its decision. See McCorkle Eastside Neighborhood Group v. City of 
St. Helena (2019) 31 Cal. App. 5th 80 [discretionary design review for an otherwise 
permitted, by-right project does not trigger review under the California Environmental 
Quality Act (CEQA) if the city's authority is strictly limited to aesthetic and design 
issues].   
 
Similarly, the City’s review of a lot line adjustment related to the project is limited under 
state law, under Government Code section 66412(d), to “whether or not the parcels 
resulting from the lot line adjustment will conform to the local general plan, any 
applicable specific plan, any applicable coastal plan, and zoning and building 
ordinances,” and no conditions may be imposed except to require the lot line adjustment 
to “conform to the local general plan, any applicable specific plan, any applicable 
coastal plan, and zoning and building ordinances, to require the prepayment of real 
property taxes prior to the approval of the lot line adjustment, or to facilitate the 
relocation of existing utilities, infrastructure, or easements.” These do not allow the City 
to exercise discretion in a manner that would trigger CEQA. See Loewenstein v. City of 
Lafayette (2002) 103 Cal.App.4th 718, 721 [lot line adjustment approval is a ministerial 
decision]; Sierra Club v. Napa County Board of Supervisors (2012) 205 Cal.App.4th 
162, 179-180 [noting that the lot line adjustment process does not authorize the 
exercise of discretion to mitigate environmental impacts].  
 
STRATEGIC GOAL 
Goal D - Continually improve and maintain infrastructure while addressing climate 
change and ensuring resiliency. 
Goal E: Maintain a Strong Organization to Deliver Effective, Efficient and Sustainable 
Municipal Services 
 
CEQA 
The receipt of this report is not subject to CEQA.  
 
FISCAL IMPACT 
 
ATTACHMENTS 
Attachment 1 — Applicant Letter August 14, 2026, Regarding CEQA 
Attachment 2 — Comment Letter – Lozeau Drury  



 

 
PREPARED BY: Matthew Mandich, Acting Community Development Director  
REVIEWED BY: Sergio Rudin, City Attorney 
SUBMITTED BY: Brandon Phipps, Interim City Manager 




